The self-perception of the European Court of Justie and its neglect of the defense
perspective in its preliminary rulings on judicial cooperation in criminal matters

A small note on a fundamental misunderstanding

By Prof. Dr.Sabine SwobodaBochum

The European Union has developed numerous instrisnten
promote European integration in all areas of lawaridus
EU framework decisions and EU directives contribtbe
building the Area of Freedom, Security and Jusfiteac-
cordance with Art. 3 (2) and Art. 67 of the Treaty the
Functioning of the European Union (TFEU)@mong them
Council Framework Decision 2002/584/JHA on the Bparo
an Arrest Warrant and a flood of more recent EUdaiives
on mutual recognition concerning criminal procedueeg.
Directive 2014/41/EU on the Investigation Order@riminal
Matters? Council legislation is however just one pillar B
integration. Another driving force is the Europe@ourt of
Justice (ECJ) with a jurisprudence that betray®st politi-
cal incentives to use the interpretation of EU lasva tech-
nique to expand EU law to the detriment of staterasts’®
The ECJ has for instance been known to employ Ehpee
tences in one area of the law as a springboard doqaier
other areas of law which have not yet been suljetieEu-
ropean integratiori. It has furthermore furnished the rules
and principles of the common market with a consitkr
leverage effect in order to allow the principlesiod common
market and the legal fiction of mutual trust (amdahg Mem-
ber States) to seep into every area of the natibegdl or-
der® By letting EU competences — originally confinedato
very small range of areas — spill over to otherazef the
law the ECJ has turned its jurisprudence into a pdul
weapon of integration, including integration in tlagea of
mutual recognition in criminal matters.

! Consolidated Version of the Treaty on the Fundtigrof
the European Union, OJ EU 2012 No. C 326/01.

2 Directive 2014/41/EU of the European Parliamerd af
the Council of 3.4.2014 regarding the European dtigation
Order in criminal matters, OJ EU 2014 No. L 13®&¢cord-
ing to Art. 36 (1) of the Directive it has to barsposed by
22.5.2017.

% Mayer, in: Grabitz/Hilf/Nettesheim (Hrsg.), Das Recht de
Européaischen Union, 2015, Art. 19 AEUV Rn. &hloch-
auer, in: v. Caemmerer/Schlochauer/Steindorff (Hrsigripb-
leme des Europaischen Rechts, Festschrift fur \Witdl-
stein zu seinem 65. Geburtstag, 1966, S. 43értens de

This contribution wants to focus on the shadow sifi¢he
Court’s political engagement. Criminal lawyers akarmed
by how the ECJ turns the legal instruments witlia EU
Area of Freedom, Security and Justice into yet kot
mechanism of expediting integration to the detritrafun-
damental human rights. The ECJ refuses to constidelf a
human rights court. And in Opinion 2/13 of 18 December
2014 the Court has made it obvious that it is eveninglito
prevent other (national and international) courtsorh
providing human rights protection in its plat&his position
is mistaken and dangerous. A preference of politidzec-
tives and an emphasis on EU autondroyer individual
freedoms cannot be the legal foundation on whi&ueope-
an area of freedom, security and justice is built.

I. The perils of a self-image as a “driving force bintegra-

tion”

In 2009, when the Consolidated Version of the Tyredtthe
European Union and the Treaty on the Functioninghef
European Union came into effect (on 1 December pabe
ECJ acquired a new role. It acquired the duty feggard the
fundamental freedoms enshrined in the Charter afiBmen-

® Statement of the President of the European Cdultistice
Vassilios Skouris, quoted aftBesselink Verfassungsblog of
18.8.2014; see alsdouglas-Scott Verfassungsblog of
24.12.2014, online:
http://www.verfassungsblog.de/opinion-213-eu-adoessc
hr-christmas_bombshell_european-court-justice/#3R1doq
2c(9.7.2015);

background explanations hyenaerts EuR 2015, 3 (12 ff.);
Franzius ZadRV 2015, 383 (398).

" Opinion of the Court (Full Court) of 18 Decembe¥12,
Opinion pursuant to Art. 218 (11) TFEU, Draft imational
agreement, Accession of the European Union to thegean
Convention for the Protection of Human Rights anshda-
mental Freedoms, Compatibility of the draft agreeimeith
the EU and FEU Treaties (“Opinion 2/13").

8 Besselink Verfassungsblog of 18.8.2014pmarekon the
other hand warns to read too much into the ECatestent

Wilmars CDE 1976, 135; for background information se¢hat it is not a “human rights courtKomarek Verfas-
Langbauer Das Strafrecht der Unionsgerichte, 2015, p. 47 fsungsblog of 14.3.2015; online:

358 f.;Grimme| Verfassungsblog of 22.4.2013, online:
http://www.verfassungsblog.de/was-den-motor-antrdédr-e

http://www.verfassungsblog.de/its-a-stupid-auton8h\yz4
rS1Jogzd9.7.2015).

ugh-als-wegbereiter-der-europaischen-integrativfZ#nh1J
0gzc(9.7.2015).

For an overview of the history of forcing intedoat via
ECJ jurisprudence even before Art. 67 ff. TFEU cante
effect sed.angbauer(fn. 3), p. 63 ff.
® The most important leverage effect has been thg tu
interpret national law in conformity with EU diréas and
EU Framework Decisiong;angbauer(fn. 3), p. 59 ff., 79.

° Dissenting howeveHalberstam Verfassungsblog of 12.3.
2015, online:
http://www.verfassungsblog.de/a-constitutional-defe of-cj
eu-opinion-213-on-eu-accession-to-the-echr-andathg-for
ward/#.VZ4r01Joqz€9.7.2015):

“[...] one of the Court’'s greatest concerns — mutiast —
goes to the very survival of the Union and demamaisan
exemption, but full accession.”
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tal Rights of the European Union (EU-Chart€nand it
gained jurisdiction within the area of police andligial co-
operation in criminal matters (Art. 67 ff. TFE)The Court
may now occasionally be requested to decide ordatds of
human rights protection within criminal proceedings a

Member State. That would — at least in the eyes @iminal
lawyer — include that the ECJ adopts the tradiliapgproach
of a criminal court to human rights issues. It vebubquire
the prioritization of human rights over politicabjectives as
criminal law and criminal procedural law are higtally

designed as limits to state power. Criminal lawparticular
is subject to the rule of “nullum crimen, nulla paesine
lege” so as to protect individual freedom from pcéil arbi-

trariness. Criminal procedural law requires theesta abide
by specific rules and legal forms when investigatiznd
prosecuting individuals. The traditional approac¢haarimi-

nal court would be to defend the fundamental freeslof the
accused even in the face of pressing politicalr@stis. This
duty is fortified by the requirements of the EurapeConven-
tion on Human Rights which demands from criminalirte
to put the defence of individual human rights & tbrefront
of their jurisprudencé?

The ECJ however has assumed its new role in tteaire
judicial cooperation in criminal matters withouiqitising a
human rights perspective. It still acts in accomdamith its
traditional self-perception as a driving force afegration;
and this requires promoting the judicial fiat of tomal trust

This paper proposes that the ECJ urgently needswtel-
op a new self-perception. It needs to acknowledge in
requests relating to cooperation in criminal mattdre de-
fence of individual rights must be at the forefraoft the
Court’s jurisprudence; even if faced with the riskfrustrate
EU interests in building a unified area of freedmsacurity
and justice.

Il. The Area of Freedom, Security and Justice and he
instruments of mutual recognition in criminal matter

The lack of interest in individual defence rightashbeen
evident in the ECJ’s jurisprudence even before ©pi2/13

in which the Court refused EU accession the Eunofigan-
vention of Human Right§ Opinion 2/13 however deserves
specific mentioning because it includes some exterdis-
turbing passages. They will be analyzed below é€ictien 1.
3.). The complaint is not that the ECJ would béntisested
in human rights. It has — quite on the contrarywags been
willing to employ a human rights perspective witlviaw to
enforcing the mechanisms of the common market again
protective national interests. But the ECJ is mafstll a
Court with a political impetus. Its own role pertep is
strongly linked to its traditional policy to efféetly imple-
ment the principles of the common market. Where thie
perception however comes into conflict with theditianal
role model of a (criminal) court, that role modeat requires
putting individual rights first, the ECJ seems ti ander a

among member states even where individual humatsrig fyndamental misunderstanding: It chooses to advpatiics

risk to be frustrated by the mechanisms of judiciabpera-
tion.

to the detriment of individual rights.
The examples that prove this mistaken approachs- mi
taken from the viewpoint of a criminal lawyer — babeen

10 53 EU 2012 No. C 326/391: the Charter of Fundamenpiscussed time and again in legal journals and lddpey

Rights was already proclaimed in 2000, but acqulezgl
effectiveness only in 2009 through the Treaty o$hlan
which includes the Charter into the category of glmary
law (Art. 6 [1] [1] Treaty on the European UnionTEU).
The Charter therefore takes priority over EU seeappdaw;

include the cases “Radu”, “Melloni” and “Spé&Si which
will be analyzed in an instant — and now “Opinidh2. But
what is yet unsolved is how to implant the missegspec-
tive of individual human rights in the jurisprudenof the
ECJ. Could the Member States force the Court ngthen

Streinz in: Streinz (Hrsg.), AEUV/EUV, Vertrag Uber die its human rights perspective via Council legisliafidVould it

Européische Union und Vertrag Uber die Arbeitswalse
Europaischen Union,"2ed. 2012, Art. 6 EUV Rn. 2.

1 Bose in: Sieber/Satzger/v. Heintschel-Heinegg (Hrsg.);

help if the German Federal Constitutional Courtoled its
willingness to cooperate with the ECJ under “Sotahy*, a

Europaisches Strafrecht’2ed. 2014, § 54 Rn. 1; for those™ For the background of the Accession Agreementtisee

instruments in the area of police and judicial cagion in
criminal
1.12.2009 on the basis of the old Treaty on theopesn
Union, the judicial supervision of the ECJ did mtmediate-
ly apply (ex-Art. 29 ff. EU). On 1.12.2014 howeee tran-
sitional period five years from the day that theedty of
Lisbon came into effect (see Art. 10(1) and (3)Pobtocol
no. 36 on transitional provisions to the Treaty bon) has
run out. All instruments adopted under the old #mel new
treaty framework on police and judicial cooperatiorecrimi-
nal matters are now subject to the supranatiorditipl re-
view of the ECJ.

12 Eschelbach in: Widmaier/Miiller/Schlothauer (Hrsg.),
Miinchener Anwaltshandbuch Strafverteidigung® 2d.

“Fifth Negotiation Meeting between the CDDH Ad Hoc

matters which had been enacted before thdegotiation Group and the European Commission an th

Accession of the European Union to the Europeanvon
tion on Human Rights”, Final Report to the CDDHS5 3\pril
2013, Council of Europe, Doc. No. 47+1(2013)008re,
10.6.2013.

4 BVerfGE 73, 339 (387): “As long as the Europeamio
munities, in particular European Court case lawjegally
ensure effective protection of fundamental righdsagainst
the sovereign powers of the Communities which isbé&o
regarded as substantially similar to the protectiériunda-
mental rights required unconditionally by the Cdnosbn,
and in so far as they generally safe-guard thendateon-
tent of fundamental rights, the Federal ConstitdloCourt

2014, 8§ 31 Rn. 7; BVerfG NJW 2004, 3407 (3410) -seCa will no longer exercise its jurisdiction to decide the ap-

,Gorguli*.

plicability of secondary Community legislation dtas the
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decision that had been endorsed also by the Cainstial
Courts of other Member Staté3Will the European Court of
Human Rights start to exert pressure on the ECJugftr
revocation of the Bosphorus-presumption upheldesi2@05
which assumes that the protection of fundamentditsi in
the EU is equivalent to the protection of fundaraknights

any measures to — among others — “lay down rulespao-
cedures for ensuring recognition throughout theodrof all
forms of judgments and judicial decisions” or t@cfiitate
cooperation between judicial or equivalent authesiof the
Member States in relation to proceedings in crilnmatters
and the enforcement of decisions.” Pursuant to 82t(2) of

under the system of the European Convention of Humahe Treaty on the Functioning of the EU the EuropPar-
Rights?° Should the EU introduce not only a European Proiament and the Council may by means of EU direcéstab-

ecutor but also a specialized European Court ourafgean
Chamber for Criminal Matter§?The perplexity of the cur-
rent situation might call for more than just on&uon.

1. The principle of Mutual Recognition in judiciopera-
tion in criminal matters

Pursuant to Art. 67 (1) of the Treaty on the Fuwmitig of
the European Union the EU the “Union shall constitan
area of freedom, security and justice with respectunda-
mental rights and the different legal systems aaditions of
the Member States.” Art. 82 (1) of the Treaty addat
“(j)udicial cooperation in criminal matters in tinion shall
be based on the principle of mutual recognitiofjudfyments
and judicial decisions and shall include the appnation of
the laws and regulations of the Member States”.

This paper will not discuss the approximation dfiovaal
laws as this is only sought for in specific areashe law
concerning “serious crime with a cross-border disi@m’
(Art. 83 [1] [1] of the Treaty on the Functioningthe EU).
Instead, this paper will deal with the principle wiutual
recognition of judgements and judicial decisionsalthcan
apply in any criminal proceedings.

Art. 82 (1) (2) of the Treaty on the Functioningtbé EU
empowers the European Parliament and the Couneitlopt

legal basis for any acts of German courts or aittbswithin

the sovereign juris-diction of the Federal Repubfic&erma-
ny, and it will no longer review such legislatiop the stand-
ard of the fundamental rights contained in the 8asw”.

15 See for example for the Constitutional Court af tzech
Republic,Faix, EUGRZ 2012, 597.

® ECHR, Judgement of 30.6.2005 — Application no.
45036/98 (Bosphorus Hava Yollari Turizm ve Ticaret
Anonim Sirketi [hereafter Bosphorus Airways] v. Ireland),'® OJ EU 2014 No

para. 152 ff.; ECHR, Admissibility Decision of 202009 —
Application no. 13645/05 (Cooperatieve Producentgso
nisatie van de Nederlandse Kokkelvisserij u. alhe Neth-
erlands).

" This is proposed byangbauer(fn. 3), p. 507 f., 609 ff.

18 Art. 83 (1) (2) of the Treaty on the Functioninfjtbe EU
enlists the areas of crime which the EU legisldtad in
mind. These include: “terrorism, trafficking in hambeings
and sexual exploitation of women and childrencgitllidrug
trafficking, illicit arms trafficking, money laundiag, corrup-
tion, counterfeiting of means of payment, computeme
and organized crime.” According to Art. 83 (1) (@) the
Treaty on the Functioning of the EU the enumeralisteof
areas of crimes may be enlarged by decision oEthéCoun-
cil if the Council identifies other important “ae®f crime
that meet the criteria specified in this paragraph.

lish minimum rules in specific areas of criminabpeedings
where these are necessary “to facilitate mutualgeition of
judgments and judicial decisions and police andcjatco-
operation in criminal matters having a cross-bordienen-
sion”. The last five years have brought about @taiof new
instruments on mutual recognition. These includee®ive
2014/41/EU regarding the European Investigatione®rid
Criminal Matter$®, Directive 2014/42/EU on the freezing
and confiscation of instrumentalities and procesdsime in
the European Unidfi or Directive 2011/99/EU on the Euro-
pean Protection Ordét.Minimum rules on criminal proce-
dure have been introduced for example by Directive
2012/13/EU on the right to information in criminaloceed-
ings’? and by Directive 2013/48/EU on the right of access
a lawyer in criminal proceedings and in Europeaesdrwar-
rant proceedings, and on the right to have a thady in-
formed upon deprivation of liberty and to commutécwith
third persons and with consular authorities whidégrived of
liberty.

But the most important instrument of mutual rectigni
has been introduced more than 13 years ago unelgrévi-
ous legislative framework of the EU: The FramewbDdci-
sion 2002/584/JHA on the European arrest warradtthn
surrender procedures between Member Statéke Europe
an Arrest Warrant has proved troublesome to mangnivs
States which have partly tried to limit its scogeapplicabil-
ity to serious crimes and to crimes with no spedifik to the
territory of the member stafé The European Arrest Warrant
as an instrument of mutual recognition puts thesyomgtion
of mutual trust between the member states to tte Experi-
ence with it has so far been mixed. According t@ieical
Odata only about one quarter to one third of all Bljest

ot
<

. L 130/1.
. L 127/39.
. L 338/2.

?0J EU 2014 No
> 0J EU 2011 No
20J EU 2012 No. L 142/1.

> 0J EU 2013 No. L 294/1.

% Framework Decision of 13.6.2002, OJ EU 2002 No. L
190/1.

% See for example the verdict of the German Fedoalsti-
tutional Court: BVerfG, NJW 2005, 2289 (2292 f.3;ta that
Bosbach NStz 2006, 104;Sachs JuS 2005, 931 (933);
Knopp JR 2005, 448 (450 f.); the verdict's main intenti
was to remind the German Parliament of its disonatiy
powers when transposing the EU Framework Decisita i
national law, in particular with regard to the gnds for
optional non-execution of the European arrest wdria
Art. 4 No. 3 and Nr. 7 (a) of Framework Decisior02(584/
JHA.
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Warrants issued in the EU between 2005 and 2018 hav tackle the problems. Meanwhile the evident flaws tioé
sulted in surrendeéf. The majority of EU arrest warrants isEuropean Arrest Warrant system pose the risk oermih-

not executed. This indicates serious flaws in §fstesn of the
EU Arrest Warrant. Reports of individual cases |sjcan
“overuse” of European arrest warrants. Courts isgusm
regularly but too often for minor offencé&sCourts issue
arrest warrants even in cases in which the whereal the
accused are in fact unknown. To make up for thik laf
knowledge the Courts address several EU arrestaniarito
all other Member States just in case that the pensight be

ing the building of mutual trust between the MemBtates.

These flaws need to be kept in mind when discusiiag
ECJ's refusal to act as a human rights court sihiserefusal
has become manifest in several judgments concerttiag
European Arrest Warrant. These cases and other pgam
relate to the Court’s interpretation of the Eurap&ae bis in
idem” in Art. 50 of the EU Charter of FundamentagiRs
will now be analyzed.

found somewher& Another problem seems to be that too

many European arrest warrants are issued in casehich
the evidence against the person sought is weakthiabmper-
son the European Arrest Warrant proceedings reklitie
long-term detention in a foreign country in wait godecision
that the criminal proceedings are discontinued tdulack of

2. The Cases of “Radd® and “Melloni” *2

The analysis starts with the cases of “Ciprian MaRadu”
and “Stefano Melloni”. Both cases had the ECJ taeeques-
tion whether a Member State’s duty to execute eofan
arrest warrant can find its limits in serious humigfts con-

evidence”’ In several cases courts issued arrest warramtgmns
merely to conduct witness interviews with peopleviling
to travel to another country. The main problem wita cur- ) “Radu”

rent system of the European arrest warrant is thwsously
one of proportionality. On 27 February 2014 the dpaan
Parliament directed several recommendations tdetirepe-
an Commission on how to deal with the issue of priipnal-
ity.>° The European Commission however seems reluctant

% European Parliament At a glance, Infographic of
23.6.2014, European Arrest Warrant: in the yeai3201,400
EU arrest warrants had been issued, but only 2EA0@rrest
warrants resulted in surrender; for the years 209013 it is
reported that 99,841 European Arrest Warrants vgseed,
but only 26. 210 EU arrest warrants led to theender of
the person; see:
http://www.europarl.europa.eu/EPRS/140803REV1-Eeaop
n-Arrest-Warrant-FINAL.pd{9.7.2015).

2’ Report from the Commission to the European Padi@m
and the Council on the implementation since 2007thef
Council Framework Decision of 13 June 2002 on theokE
pean arrest warrant and the surrender proceduregede
Member States, 11.4.2011, COM (2011) 175 finab,pz f.;
that criticism is reiterated by Advocate Generahrplston in:
ECJ, Judgment of 29.1.2013 — Case 396/11, Minisfeub-
lic, Parchetul de pe laagCurtea de Apel Constgnv. Cipri-
an Vasile Radu, Opinion of Advocate General Sharpst
delivered on 18.10.2012, para. 60 f.

% Harris, euronews of 25.4.2015, online:
http://www.euronews.com/2015/04/27/reform-callsafigur
es-highlight-fundamental-flaws-of-european-arrék7.2015).
% For the case of Andrew Symou searris, euronews of
25.4.2015.

%0 European Parliament resolution of 27 February 204
recommendations to the Commission on the reviewhef
European Arrest Warrant (2013/2109[INL]); the recoem-
dations call for legislative proposals by the Cossion that
include:

a procedure whereby a mutual recognition measune i€a
necessary, be validated in the issuing Member Sigte
judge, court, investigating magistrate or publiog@cutor, in

Ciprian Vasile Radu had been arrested in Romani&eo
surrendered to Germany on the basis of four Europegest

to e . . .
order to overcome the differing interpretationstiog¢ term

“judicial authority”;

a proportionality check when issuing mutual rectgni
decisions, based on all the relevant factors arwdiigistances
such as the seriousness of the offence, whethecabe is
trial-ready, the impact on the rights of the reqedgerson,
including the protection of private and family lifthe cost
implications and the availability of an appropriétss intru-
sive alternative measure

a standardized consultation procedure wherebydhgpetent
authorities in the issuing and executing MembeteStan
exchange information regarding the execution oficjiadi
decisions such as on the assessment of propoitiomaid
specifically in regard to the EAW to ascertainltrizadiness;
a mandatory refusal ground where there are suletant
grounds to believe that the execution of the measwould
be incompatible with the executing Member Statdifiga-
tion in accordance with Article 6 of the TEU ane f@harter,
notably Art. 52 (1) thereof with its reference ke tprinciple
of proportionality;

the right to an effective legal remedy in complianeith
Art. 47 (1) of the Charter and Art. 13 of the ECHiRch as
the right to appeal in the executing Member Stgtarest the
requested execution of a mutual recognition instnimand
the right for the requested person to challengerked tribu-
nal any failure by the issuing Member State to clynyith
assurances given to the executing Member State;

a better definition of the crimes where the EAWddaapply
in order to facilitate the application of the projanality test.
31 ECJ, Judgment of 29.1.2013 — Case C 396/11 (Caimin
Proceedings against Ciprian Vasile Radu), OJ EU3204.
C 86/07 (“Radu”).

%2 ECJ, Judgment of 26.2.2013 — Case C-399/11 (Caimin
proceedings against Stefano Melloni), OJ EU 2013 @©o
114/16 (“Melloni”).
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Warrants issued by the Public Prosecutor’'s OfficeMun-
ster, Bielefeld, Coburg and Verden for acts of exyb Mr.
Radu did not consent to his surrender. He clainmed the
conditions of surrender under the EU Framework §lenion
the European Arrest Warrant were inconsistent withfun-
damental rights and guaranties under the Chartéfuatia-
mental Rights. Not only had Germany not fully tnamsed
the Framework Decision into national 1&W,Radu also
claimed that any EU Member State executing an Ekégir
Warrant was obliged to ascertain that the issuingmider
State did observe the fundamental rights of theised guar-
anteed by the EU Charter of Fundamental RightsGerna-
ny, thus Mr. Radu’s claim, had disregarded his trighbe
heard before issuing the EU Arrest Warrant.

The ECJ dismissed Mr. Radu’s arguments in theiresnt
ty. Art. 47 and 48 of the Charter — which have ¢arterpret-
ed in accordance with Art. 6 of the European Cotivenon
Human Rights — did not require a suspect to bedhieefore a
European Arrest Warrant is issued. Furthermoreeduire a
legal hearing by the issuing authority would lead the
failure of the very system of surrender” as proudidgy EU
Framework Decision on the European Arrest Warta@ion-
cerning Mr. Radu’s demand that the authoritieshef state
executing the European Arrest Warrant are obligedscer-
tain that the issuing Member State has observeduhea-
mental rights of the accused, the ECJ ruled thiteanber
State may refuse to execute a European? Arrestataonly
in the cases of mandatory or optional non-execytimvided
for in Art. 3 to 4a of the Framework Decision 2084.
None of the cases listed in these articles appiate Arrest
Warrant in Mr. Radu’s case.

The ECJ’s judgement in “Radu” did not strike obsesv
as peculiar. The judicial rights which Mr. Raduielad to
have (e.g. the right to be heard even before asiawarrant
is issued and his expectation that Rumanian auih®nmmust
ensure the legality of the action of the Germarheauties)
did not exist, neither on the basis of Art. 6 ECHIRArt. 47,
48 of the EU Charter respectivelynor under the Constitu-

33 Explanation: On 18 July 2005 the German Federals@Go
tutional Court hat declared the German legislatignich
transposed the Framework Decision on the EU ANéat-
rant into the “Internationales RechtshilfegeseRQ)“ un-
constitutional and void for not complying with Ari6 (2)
and Art. 19 (4) of the German Basic Law and thagpie of
proportionality; BVerfG, NJW 2005, 2989. The EU Ast
Warrant that had been issued in Mr. Radu’s Casebaasd

tional Framework of Germany or Romania. It was é¢fae

reasonable that the ECJ dismissed Mr. Radu’s claé8ume
observers however felt rather uncomfortable with BCJ's
approach to the case. They criticized the ECJistimisce that
the reasons for refusing the execution of an ElegtriVar-
rant were exhaustively listed in Art. 3 to 4a of framework
Decision 2002/584 because this already indicated the
ECJ would not allow Member States to invoke ordublic

exceptions to their duty to surrender the accukttese were
not explicitly reflected in the Framework Decisith.

b) “Melloni”

The ECJ's refusal to accept national ordre pubticeptions
beyond the catalogue of exceptions listed in the FEame-
work Decision on the European Arrest Warrant becde-
sive one month later in the case of Stefano Mell®@his time
the ECJ’s position triggered substantial criticidmoughout
Europe.

Stefano Melloni had been convicted and sentencedbin
sentia by the Tribunal of Ferrara for bankruptcsuft in
2000. The Judgement in first instance was subséigueom-
firmed by the Court of Appeal of Bologna and in 208y the
Italian Supreme Court of Cassation. On 8 June 2h84tal-
ian Public Prosecutor’s Office in the Court of Appef Bo-
logna issued a European Arrest Warrant for exeautiothe
sentence imposed by the Tribunal of Ferrdfahe Spanish
police arrested Mr. Melloni on 1 August 2008, but. Mlel-
loni opposed his surrender to the Italian authesijtcontend-
ing that he had revoked the appointment of the laveyers
who had represented him during trial before thalfirerdict
in 2% instance. After the judgement in first instancehiael
appointed another lawyer who had not been notifiEdhe
subsequent in absentia proceedings before the ©bukp-
peal of Bologna® Stefano Melloni further contended that
under Italian law there was no appeal against #mesces

rechtskonvention, Handkommentar, Art. 5 Rn. 655aede
NJW 2013, 1279.

% Advocate General Eleanor Sharpston had in faered a
quite different approach to the matter that incti@destrong
human rights perspective: see ECJ, Judgment of 8.3 —
Case 396/11, Ministerul Public, Parchetul de pgd&urtea
de Apel Constag@ v. Ciprian Vasile Radu, Opinion of Advo-
cate General Sharpston delivered on 18.10.2012, garff.;
approvingly quoted byschunke EUCLR 5 (2015), 46 (49);
Gaede NJW 2013, 1279; in Germany § 73 S. 2 IRG (Law on
International Legal Assistance) stipulates thaalegsistance
or the transfer of personal or other data to aestjug state is

on the “Second Law on the European Arrest Warrantinlawful if the state thereby breaches fundamegmtakiples

(2. Europaisches Haftbefehlsgesetz) of 20.7.20068(B |
2006, p. 1721) which pays attention to the critieaharks of
the Bundesverfassungsgericht.

of the European legal order (european ordre publicep-
tion). The ECJ’s ruling in Radu however would pretvéhe
authorities from invoking this ordre public exceptiif the

3 ECJ, Judgment of 29.1.2013 — Case C 396/11 (Radexception is not listed in the EU Framework Dedisio

para. 39 f.

% The rights of the arrested person are explainedrin 5
(2)-(5) ECHR; these include a right to be heardabjydge,
but only after the arrest has taken pladeyer-Ladewigin:

2002/584.

37 ECJ, Judgment of 26.2.2013 — Case C-399/11 (“Mélip
para. 14.

3 ECJ, Judgment of 26.2.2013 — Case C-399/11 (“M&lp

Meyer-Ladewig (Hrsg.), EMRK, Europdische Menschenpara. 15 f.
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imposed in absentia. The Spanish authorities shielcfore
make the execution of the European Arrest Warrandc
tional upon a guarantee of appeal against his juege by

The Court explained that EU Framework Decision 2682
sought to establish a new simplified and more &ffecsys-
tem for the surrender of persons convicted or stisdeof a

ltalian authorities? These requests were at first refused by erime with a view to “contributing to the objectiset for the

Spanish Court which ordered Mr. Melloni's surrender
Italy, but Mr. Melloni filed a “recurso de amparan appeal
to the Spanish Constitutional Court based on A4t.(2) of
the Spanish Constitution which provides the righderess to
a judge and the right to a fair trial. The Consiitnal Court
decided to hear the complaint but was unresolvedioether
it was allowed to apply its own constitutional |ewé protec-
tion of a fair trial to the case. It therefore regted a prelimi-
nary ruling from the European Court of Justice énadance
with Art. 267 TFEU for the interpretation of Arta4(1) of
Council Framework Decision 2002/584/JHA of 13 Jane2
on the European Arrest Warrant and the SurrendecePr
dures between Member States. It in particular rsigae
“whether a Member State may refuse to execute apean
arrest warrant on the basis of Article 53 of thea@dr of
Fundamental Rights of the European Union (‘the @&ngron
grounds of infringement of the fundamental righfsttoe
person concerned guaranteed by the national catisiit™*°

Art. 53 of the Charter of Fundamental Rights woird
fact allow for a higher level of protection of fumdental
rights in the Member States.

Art. 53 reads:

“Nothing in this Charter shall be interpreted astnieting

EU to become an area of freedom, security andcpisty
basing itself on the high degree of confidence Wwtshould
exist between the Member States (Radu, paragrat3u
Art. 53 of the EU Charter of Fundamental Rights \der-
preted as proposed by the Spanish ConstitutionattGo as
to allow the Member States to apply higher starslafdoro-
tection of fundamental rights as guaranteed inNftenber
State’s Constitution, the Member States would hebld to
ignore EU legal rules even though these rulesrafellicom-
pliance with the EU Chartéf. Since the EU Framework
Decision on the European Arrest Warrant reflectesl don-
sensus of the Member States on the scope of praedu
rights that a person convicted in absentia shonjdyein the
area of freedom, security and justice, no MembeateSt
should try to unilaterally raise that level of grotion as this
meant to cast doubt on the uniformity of the staddd pro-
tection under the Framework Decision. The Statelavthus
undermine the principles of mutual trust and redgm in
the EU area of freedom, security and justice amng ttom-
promise the efficacy of the framework decisfén.

The ECJ'’s firm conviction that where the effectigss of
EU law and EU integration policies is at stake,damental
rights and freedoms must only be granted withinlithés of
the minimum standards defined by the European Quiore

or adversely affecting human rights and fundamentah Human Rights and the EU Charter on Fundameriggit&®

freedoms as recognized, in their respective fiefdsppli-
cation, by Union law and international law and hter-

has provoked strong criticisfA.For once, the ECJ’s interpre-
tation of Art. 53 of the Charter of Fundamental Rggis in

national agreements to which the Union, the Comtgunieffect a way to “side-step” the guarantees offeteuier

or all the Member States are party, including theoge-

Art. 53. The text of Art. 53 unequivocally says ttlzastate

an Convention for the Protection of Human Rightsl anmay afford a higher level of protection. But by gdting the
Fundamental Freedoms, and by the Member States' cpnomise of a higher level of protection under a Ndem

stitutions.”

The ECJ however upheld its ruling in “Radu” whicys that
the reasons for refusing the execution of an ElegtriVar-
rant are exhaustively listed in Art. 3 to 4a of frmamework
Decision 2002/584. And it proceeded to subjectitiberpre-
tation of Art. 53 of the Charter of Fundamental iRgyto the
principle of primacy, unity and effectiveness of Hav.**

39 ECJ, Judgment of 26.2.2013 — Case C-399/11 (“Mé)p
para. 16.

0 ECJ, Judgment of 26.2.2013 — Case C-399/11 (“Mé)p
guiding principles and para. 26, 55; that questiiterates a
qguestion in N.S. v. Secretary of State for the Hdbepart-
ment in which the ECJ in fact did find that evepiace of
legislation of exclusive harmonization is subjecunwritten
human rights exceptions, ECJ, Judgment of 21.12.201
Case C-411/10, C-493/10 (N.S. v. Secretary of Stat¢he
Home Department and M.E. v. Refugee Applicationsn€o
missioner Ministry for Justice Equality and Law Ben),
para. 86, 94 (“N.S. and M.E.").

State’s national constitutional law to the prineiplf primacy,
unity and effectiveness of EU law, the Court hasfaldo
almost abolished the possibility of higher levelgpmtection
under Art. 53 of the Chart&?.The ECJ in Melloni also ig-
nored para. 12 of the Preamble of EU Framework $ati
2002/584 which says that the Framework Decisionttan
European Arrest Warrant “respects fundamental sigarid
observes the principles recognized by Article Ghef Treaty
on European Union and reflected in the Charter wida-
mental Rights of the European Union” and that “[§]h

42 ECJ, Judgment of 26.2.2013 — Case C-399/11 (“M&é)p
para. 36.

“3ECJ, Judgment of 26.2.2013 — Case C-399/11 (“M&é)p
para. 58.

4 ECJ, Judgment of 26.2.2013 — Case C-399/11 (“Mélip
para. 63.

5 Franzius EUGRZ 2015, 139 (142 f.Eranzius ZadRV
2015, 383 (397 ff.);Besselink European Law Review 39
(2014), 531 (533 f.)Hwang EuR 2014, 400 (413 f.J5aede
NJW 2013, 1279 (1281 f.l,enaerts EuR 2015, 3 (23 ff.).

1 ECJ, Judgment of 26.2.2013 — Case C-399/11 (Mgllon*® Besselink Verfassungsblog of 18.8.2014, aBesselink

para. 57 ff.

European Law Review 39 (2014), 531 (533).
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Framework Decision does not prevent a Member State
applying its constitutional rules relating to dueqess, free-
dom of association, freedom of the press and freedd

inherent in their fundamental structures, politiaad consti-
tutional”.>
There is however one ray of hope: In Melloni and in

expression in other medi&”” That means that not only Akerberg Fransson the Court also said that “intaasibn

Art. 53 of the EU Charter of Fundamental Rights &lsb the
EU Framework Decision itself provides for a “priple of
advantage” (Gunstigkeitsprinzip) to the accusedanmirgy
that the highest available human rights standahndsild ap-
ply. The ECJ simply ignored that.

Given the wide applicability of the EU Charter afrfda-
mental Rights after the ECJ’s decision on the sadpat. 51
of the Charter in Akerberg Fransédand the ECJ’s monopo-
ly on the interpretation of human rights standaiug goes
with the applicability of the Chart&r the ECJ's rulings
might have turned Art. 53 into a Trojan Horse whildes not
in fact provide the accused with the most effecpuecedural
safeguards but on the contrary takes away fromdiirsafe-
guards that surpass the EU-minimum level of rigtnd free-
doms. This position however is inconsistent with. 4(2) of
the Treaty on European Union which provides that B
shall respect the national identities of the MembBéates,

7| want to thank.ukasz Stpkowskifrom the University of
Wroclaw for pointing both aspects out to me.

where action of the Member States is not entireliednined
by European Union law” a national court may in ipteting
a national provision which implements EU law appha-
tional standards of protection of fundamental igiprovided
that the level of protection provided for by theatter, as
interpreted by the Court, and the primacy, unityl &ffec-
tiveness of European Union law are not thereby comp
mised”>! This means that where a Member State has discre-
tion on how to implement EU directives it may adeapply
its own higher constitutional standards to its ditionary
acts>? But can that be all that is left of the principle ad-

* Franzius EUGRZ 2015, 139 (142); for an opposing opin-
ion sed enaerts EUR 2015, 3 (10 ff., 27).

1 ECJ, Judgment of 26.2.2013 — Case C-617/10 (Akgrbe
Fransson), para. 29; ECJ, Judgment of 26.2.2018se C-
399/11 (Melloni), para. 60.

°2 Besselink Verfassungsblog of 18.8.201&ranzius Eu-
GRZ 2015, 139 (142)Franzius ZadRV 2015, 383 (399);
Masing JZ 2015, 477 (486); this principle has alreadgrbe
applied in ECJ, Judgment of 30.5.2013 — Case CiB68/
(Jeremy F. v. Premier Ministre). The accused JerEoryest

8 ECJ, Judgment of 26.2.2013 — Case C-617/10 (Caiminconsented to his surrender from France to the Wriieg-

proceedings against Hans Akerberg Fransson), O2@I3
No. C 617/10, para. 27, 30 (“Akerberg Franssorii§ Ger-
man Federal Constitutional Court reacted critictdlyhe ECJ

dom but did not renounce the specialty rule, undeich a
person who has been subject of an arrest warrayptnaiabe
prosecuted for an offence committed prior to hisrender

judgement in Akerberg Fransson; see BVerfGE 133 2®bther than that for which he or she was surrendefég

(316), andMlasing JZ 2015, 477 (481 f., 483).

judicial authorities however subsequently asked dbenpe-

49 ECJ, Judgment of 26.2.2013 — Case C-617/10 (Akgrbetent investigation chamber of the Cour d’appel ded@aux

Fransson), para. 30 f.; in parts confirmed in EXD@gment of
30.4.2014 — Case C-390/12 (Preliminary Ruling ia Bro-

ceedings brought by Robert Pfleger et al.), paBaff.3 more

restrictive however ECJ, Judgment of 6.3.2014 —e(Q@s
206/13 (Preliminary Ruling in the Proceedings Pealiegs

of Cruciano Siragusa v. Regione Sicilia), para.f2%ECJ,

Judgment of 10.7.2014 — Case C-198/13 (Prelimifaryng

in the Proceedings brought by Victor Hernandezl.gt pa-

ra. 34 ff., stating that “the mere fact that a oadl measure
comes within an area in which the European Unich pgaw-

ers cannot bring it within the scope of EU law, ath@refore,
cannot render the Charter applicable” and that riofeio to

determine whether a national measure involves thgle-

mentation of EU law for the purposes of Art. 51 ¢f)the

Charter, it is necessary to determine, inter aliaether that
national legislation is intended to implement avsimn of

EU law; the nature of the legislation at issue armbther it

pursues objectives other than those covered byakt) éven
if it is capable of indirectly affecting EU law; dnalso

whether there are specific rules of EU law on tredten or

rules which are capable of affecting it.” For thispdite on
how to “organize” the relationship between the spheof

national constitutions and Charter rights in aceom with

Art. 51 EU Charter seEranzius ZadRV 2015, 383 (385 ff.);
alsoCremer NVwZ 2003, 1452.

to consent to the prosecution of another offeneeniited in

the U.K. prior to the accused’s surrender. The stigative

chamber decided to grant its consent and the agdwrseight
an appeal before la Cour de Cassation. The Freoncle Gf

Criminal Procedure however did not provide for a@appeal
against the decision of the investigative chambefgct that
in the eyes of the Court of Cassation was incoasistvith

the guarantees of the French Constitution. The Ciere-

fore referred a priority question of constitutidhalto the

Conseil Constitutionnel. The Conseil Constitutionoa its

part then wanted to know from the European Coudustice
whether the European law required the possibilitguzh an
appeal or whether it prohibited such an appeal. HG& ruled
that the Framework Decision 2002/584 did not previdr

rules on this matter. That meant that Member Statedd

provide regulations for such an appeal (subje¢héocondi-
tion that the requested surrender must be putdfiezt with-

in a reasonable time — notwithstanding the possiltib ap-

peal), but that the Framework Decision at the séime did

not require them to introduce such an appeal. Las€id
Constitutionnel subsequently ruled that the Frelagh must

provide for an appeal against the decision to aunte for-

eign prosecution for an offence for which the aecusad
originally not been surrendereranzius EUGRZ 2015, 139
(142 [fn. 38)).
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vantage under Art. 53 of the Charter after Melland Aker-
berg Fransson? Was it really the intention of theftdrs of
the EU Charter to allow for higher levels of prdtes under
national constitutional law only where a Membert&tstill
has room for autonomous actiGh? this is the case then
there is also another consequence to considere $iris the
European Court of Justice that defines the scopadtono-
mous action that is left to the Member Statess dlso be the
ECJ who becomes the final arbiter of the scopeppfieabil-
ity of the national constitutior®. Not only do the higher
national levels of protection have to give way terenEU
minimum standards of fundamental rights if the Bean
Court of Justice decides that a higher level oftgurtion
jeopardizes the objectives of EU law, it is alsotoghe Eu-
ropean Court of Justice to determine in which cdbesna-
tional human rights standards have to be examioea fo-
tential collision with the primacy of EU law.

3. “Ne his in idem” pursuant to Art. 50 of the EUn&@rter of
Fundamental Rights in the Case of “Spasi

The conflict between primacy of EU law and the pipte of

advantage (Gunstigkeitsprinzip/le principe de fayeas

foreseen in Art. 53 of the Charter of Fundamentghi is

not the only aspect that troubles criminal lawydrse risk

that national constitutional guarantees have te giray to

common EU minimum standards of fundamental righitghin
be manageable if the Member States pay attentitmgaisk

while negotiating EU acts within the area of freedsecuri-

ty and justice. They might decide to bypass ttslt by leav-

ing room for state discretion in implementing Elvlarhe

wider the scope of state discretion the bettercttances that
a higher national level of human rights protecteam apply
under Art. 53 EU Charter of Fundamental Rigfits.

Still criminal lawyers are alarmed to see thatpheaciple
of primacy of EU law, that has once been knownnprove
the legal protection of citizer’§,now also works into the
opposite direction. It takes away national consttal rights
and lowers the level of protection against infrimgats of
rights of an accused by a Member Stafes.

To make matters worse, the European Court of &ustic

seems inclined to promote the idea of “security” “lmw
enforcement” in the area of freedom, security amlige to

%3 The answer to that is most probably: no! The Sgm@ion-
stitutional Court in Melloni therefore reacted toetECJ’s
decision by reminding the ECJ that according to. Art(2)

TEU EU law and its interpretation by the ECJ mestpect
the national identity of the Member States’ legaders. For
Spain the idea of a national legal identity alsoludes the
principle of supremacy of the Spanish Constitutiergnzius

ZaoRV 2015, 383 (400 f.).

>4 Besselink Verfassungsblog of 18.8.2014.

5 Franzius EuGRZ 2015, 139 (142)Thym JZ 2015, 53
(55).

*6 Starting with ECJ, Judgment of 14.7.1967 — Cas#/62

(Costa v. ENEL).

> Gaede NJW 2013, 1279 (1281Besselink Verfassungs-
blog of 18.8.2014.

the disadvantage of the dimension of individuadéffems and
judicial rights®® This preference for interests of law enforce-
ment became evident in the case of “Zoran $paSiZoran
Spast was a Serbian national who had been convictedhby a
Italian court in absentia for fraudulent offencesnenitted on
20 March 2009 in Milano to the detriment of a Gennmea-
tional. The Italian court imposed a prison sentesnog a fine
of 800,- €. The verdict became final on 7 July 20t2the
meantime, the accused had absconded to Austrialtalyd
had failed to submit a request for his surrendezaivhile
the Public Prosecutor’s Office in Regensburg hadied a
European Arrest Warrant requesting the surrendefoo&n
Spast from Austria to Germany for criminal proceedings f
the same fraudulent offences of 20 March 2009 wihiad
been the subject matter of the Italian verdict. Wtree Italian
verdict became final in July 2012, the public pmser at the
Tribunale ordinario die Milano revoked the previlyugrant-
ed suspension of the sentence and ordered impresanamd
the payment of the fine of 800,- €. Meanwhile thestkian
authorities proceeded to surrender Mr. Sp&giGermany on
6 December 2013. There Mr. Spgashallenged the decision
ordering his continued detention, claiming thahhd already
been finally convicted and sentenced by the Trikuoadi-
nario di Milano and that he enjoyed protection untiee
European principle of ne bis in idem. On 24 Jan2&34, he
also paid the fine of 800,- € in order to demoristthat parts
of his punishment under the Italian verdict wene/ed.

Art. 50 of the Charter of Fundamental Rights stipes
that:

“No one shall be liable to be tried or punishediaga
criminal proceedings for an offence for which hesbe
has already been finally acquitted or convictechinithe
Union in accordance with the law.”

Art. 54 of the Convention Implementing the Schengen
Agreement? the much older rule on the principle of ne bis in
idem in Europe, is slightly more restrictive. lysa

“A person whose trial has been finally disposedhodne
Contracting Party may not be prosecuted in andffwar-
tracting Party for the same acts provided thaa, fenalty
has been imposed, it has been enforced, is actinathe
process of being enforced or can no longer be eadbr
under the laws of the sentencing Contracting Party.

8 Meyer HRRS 2014, 270 (272 ff.Baede NJW 2014, 2990.
9 ECJ, Judgment of 27.5.2014 — Case C-129/14 PPithiCr
nal Proceedings against Zoran Spp3DJ EU 2014 No. C
129/14 (“Spas).

® The Schengen acquis, Convention implementing the
Schengen Agreement of 14.6.1985 between the Gowrism
of the States of the Benelux Economic Union, theefFal
Republic of Germany and the French Republic orgtiagual
abolition of checks at their common borders, asrrefl to in
Art. 1 (2) of Council Decision 1999/435/EC of 20 Wia999;
0J EU 2000 No. L 239, p. 0019 ff.

ZIS 7-8/2015

368



The self-perception of the European Court of Jasditd its neglect of the defense perspective

Zoran Spasi claimed that he had been finally sentencetleing enforced or can no longer be enforced urgedaws
within a Member State and that his continued daiarihere- of the sentencing Stafé.

fore violated his right to protection under Art. 60the Char- The argument for restricting Art. 50 of the Chartdr
ter. The German authorities however replied tha ém- Fundamental Rights by an enforcement condition esigks

forcement condition of the older ne bis in idemtpotion
under Art. 54 of the Convention Implementing thdx&tgen
Agreement also applies to the protection under 20tof the

the potential for abuse of the ne bis in idem e by
fugitives who, after having been convicted in onenvber
State from which they subsequently fled, might ggpun-

Charter®* This means that the protection of ne bis in iderished if no other State is entitled to hold thera¢oount. The
under Art. 50 of the EU Charter is confined to sasewhich enforcement condition under Art. 54 CISA is seena agces-
the foreign penalty has already been enforced) theé pro- sary and proportionate precaution that ensuresthieaEuro-
cess of being enforced or can no longer be enforBatte pean area of freedom, security and justice doebemime a
Zoran Spasi had never served his prison sentence in Italy safe haven” for persons fleeing their sentence= &hforce-

did not merit protection under Art. 50 of the CleartWith
regard to this, the accused responded that, althéweghad
never served the prison sentence, his penalty haddy
partly been enforced since he had already paidtahian fine
of 800,- €.

ment condition — thus the argument goes — showdckefore
also be applied to Art. 50 of the Charter, notwihsling the
fact that the drafters of the Charter had deliledyatlecided
to forego an enforcement conditf3in the believe that in the
near future a multitude of European instrumentsnoftual

The question which the Higher Regional Court Nuremjudicial assistance in criminal matters — instrutsdike the

berg (OLG Nirnberg) now forwarded to the ECJ comeér
the relation between Art. 50 of the Charter andditer rule
in Art. 54 of the Convention Implementing the Saipem
Agreement (“CISA”). The German court wanted to kniow
particular whether Art. 54 CISA is compatible waht. 50 of

the Charter in so far as it restricts the applaratf the ne bis
in idem principle to the condition that, if a peiyahas been
imposed, the penalty has been enforced, is in theegs of

®1 The notion that Art. 54 CISA and its restrictivenditions
for ne bis in idem also apply to the much broadet of
Art. 50 of the Charter of Fundamental Rights, alifjio the
Charter does not explicitly require that the pgnhlis been
enforced to grant the protection ne bis in idenfjrisly es-
tablished in the jurisprudence of the German Feddigh
Court (“BGH”"). The BGH however came to this conddus
without referring an interpretation request to th€J. Its
ruling is quite controversial and it remained comérsial in
Germany even after the ECJ’s ruling in “SggSifor the

German jurisprudence see BGHSt 56, 11; BVerfG NJ
2012, 1202 (1204); LG Aachen StV 2010, 237; OLG Ha

burg BeckRS 2014, 22309 (para. 13); consertiagker JuS

2012, 261id., Europaisches Strafrechidd. 2012, § 13 Rn.
38 f.; Satzger Internationales und Europaisches Strafrech
6" ed. 2013, § 10 Rn. 7@ckstein ZStW 124 (2012), 490

(514 ff.); Hackner NStZ 2011, 425 (429Ambos Internatio-
nales Strafrecht,"4ed. 2014, § 10 Rn. 133afferling Inter-

nationales Strafrecht, 201118 Rn. 84 f.; for the discussion ®® ECJ, Judgment of 27.5.2014 — Case C-129/14 PPU

prior to the judgment seBurchard/BrodowskiStraFo 2010,
179 (184 ff.); dissentin®dse GA 2011, 504 (505 ff.)Mer-
kel/ScheinfeldZIS 2012, 206 (208 ff.)Walther, ZJS 2013,
16 (19 f.); Schomburg/Suominen-PichNJW 2012, 1190
(1191), see alscAnagnostopoulgs in: Neumann/Herzog
(Hrsg.), Festschrift fur Winfried Hassemer, 20101121
(1137), Nestler HRRS 2013, 337Eser, in: Meyer (Hrsg.),
Charta der Grundrechte der Europaischen Unidh,ed.
2014, Art. 50 Rn. 14.

European arrest warrant — would ensure that forlegirfg
was no longer a useful option to an accused.

The German jurisprudence has even offered a theaket
concept of how to construct Art. 54 of the Conventim-
plementing the Schengen Agreement as a “legal dtioit”
to the ne bis in idem clause under Art. 50 of thai@r. That
concept is based on an extensive reading of Ar{15»f the
Charter. Art. 52 (1) deals with the possibility restrict the
fundamental guarantees of the Charter by law. Tiielex
provides that “[a]ny limitation on the exercise the rights
and freedoms recognized by this Charter must beiged
for by law and respect the essence of those rigihtsfree-
doms. Subject to the principle of proportionalitynitations
may be made only if they are necessary and genumekt
objectives of general interest recognized by th@tlor the
need to protect the rights and freedoms of othdrke Ger-
man Federal High Court believes that the proteatione bis
in idem under Art. 50 of the Charter may be restddy EU
secondary legislation and deems it appropriate ctastcue
Art. 54 CISA or —more exactly — the enforcementditian
of ne bis in idem under Art. 54 CISA as such a ttion to
the guarantee of ne bis in idem under Art. 50 efGartef?
The prohibition of double jeopardy under Art. 5Qtlo¢é Char-

\%r is thus only granted within the limits and unte condi-
Mions laid down in Art. 54 CISA.

Doubts remain whether this interpretation trulylicgies

he intent of the drafters of the Charter of Fundatal
ights. If the drafters of the Charter had wantedngintain
an enforcement condition, why did they not mentibin

(Spast), para. 41.

%3 Schomburg/Suominen-PichNJW 2012, 1190 (1191);
Bose GA 2011, 504 (505 f.Eser(fn. 61), Art. 50 Rn. 14.

% BGHSt. 56, 11 (14 ff.); the German Federal Constinal
Court supported that interpretation as “reasonalB&’erfG
NJW 2012, 1202 (1204); consentii@urchard/Brodowski
StraFo 2010, 179 (184 ff.5atzger(fn. 61), 8 10 Rn. 70; for
a critical review of that argument sédeyer HRRS 2014,
270 (272 [fn. 20]).
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Art. 50 of the Chartef? It is more reasonable to believe thasince Zoran Spa&ihad in fact not fled from Italy but had

Art. 50 of the Charter of Fundamental Rights regibs the
broad ne bis in idem protection under Art. 14(7}tef Inter-
national Covenant on Civil and Political Rights walinidoes
not require any enforcement of the first convicfibriFur-
thermore, Art. 54 CISA and Art. 50 of the Chartewvé dif-
ferent scopes of application. According to Art. Bl the
Charter of Fundamental Rights, the Charter appliesnever
a Member State implements Union law. This may idelu
criminal proceedings without any identifiable crdgsder
element as for example in Akerberg Fran§5ofhe Conven-
tion Implementing the Schengen Agreement, on theerot
hand, only applies to criminal proceedings witlmeasborder

already been held in custody in Austria when thadidh
judgement became fin4d.Spa& had not gone forum shop-
ping. Besides, the German request for the surresid€oran
Spast from Austria proved that the EU arrest warrantesys
worked considerably welf Italy might just have asked for
extradition or entreat Austria or Germany to takerothe
enforcement of the prison sentence. If all thesermdtives
are available, why should an accused have to tearisk
that the Member State of first conviction negleictenforce
its sentence? Why should the individual bear thk of dou-
ble jeopardy within the area of freedom, securitg gustice
only because some states might be negligent in atintgb

element. The accused must have been convicted emd scrime?*

tenced in another Member St&fe\nother surprise is that the

enforcement condition of Art. 54 CISA is understoas a
“limitation” to the ne bis in idem protection undért. 54
CISA. A thorough analysis of Art. 54 CISA shows tthlae
enforcement condition is not a restrictive elemeut a pre-
condition for the ne bis in idem protectihviay a precondi-
tion be turned into a “limitation” merely by reimpgetation
of the law”? And finally, why should a right whiéé such an
important constituent of the European area of foegdsecu-
rity and justice and essential for the freedom @ivement
between Member States (Art. 21 TFEU) suffer linitas
merely because it is — like any other procedumgthtrof the

But the ECJ paid no attention to the aspect ofviddal
rights. It only focused on the security aspectahgrturning
the area of freedom, justice and security in fatd ia Euro-
pean area of collective combat against impufiitfhe origi-
nal idea to enable the free movement of Europetirens
throughout a common area of freedom and justickiigully
mentioned in the judgemefftput it is not given any weight
in the Court's reasoning. The Court in fact dowgpldhe
aspect of individual rights and freedoms in orderignore
them. When the Court subsequently assesses thasitgce
and appropriateness of an enforcement conditiorirferbis
in idem” under Art. 50 of the Charter, there istjoee objec-

accused — susceptible of misuSeRven if suspects should tive mentioned to guide the assessment of propity: the

make use of the ne bis in idem protection under 20tto go
“forum shopping” in the Member States why shouldtthe a

objective of ensuring impunity within an area oétsrity”.””

Or, to highlight the methodology of the court witfore pre-

problem? The phenomenon of “forum shopping” byestat cision, the Court solves the innate conflict betvawividual

and suspects is a direct and anticipated consegqueithe
common area of freedom, security and justice. ltldidbe
paradox to argue that the precise objective ofrancon area
of freedom, security and justice once achievedstunto a
security threaf?

Many expected that the ECJ would use the case @iy

rights and state security interests within the arekeedom,
security and justice by ignoring the perspectivat thcludes
individual rights and freedoms. The Court thus seds to
manipulate the subsequent assessment of necasstich a
way that the test leaves no other choice but tdyaye en-
forcement condition of Art. 54 CISA to Art. 50 dfe Charter

Spa&” to reject the arguments of the German FederahHigof Fundamental Right$.— For if there is only one objective

Court and rule that not even the risk of forum ifigemade it
necessary to subject the ne bis in idem proteatiater Art.
50 of the Charter to an enforcement condition;tle more

% Eser(fn. 61), Art. 50 Rn. 14.

% Eser(fn. 61), Art. 50 Rn. 14; Art. 50 of the Charteush
therefore primarily be understood in its protectiuaction
for the individual who is at risk of double jeopgrdsaede
NJW 2014, 2990.

left to pursue, i.e. the objective to avoid impwrit all costs,
then the test of necessity will indeed favour thossasures
which appear most effective in preventing forum pghiog
and other risks of impunity. And the most effectmeven-
tion is to deny protection under the ne bis in iddause to
those who have been finally sentenced in one MerSketie
but did not yet have to suffer the sentence yetheOt

2 WeiRer ZJS 2014, 589 (593)eyer HRRS 2014, 270

67 ECJ, Judgment of 26.2.2013 — Case C-617/10 (Akgrbe(278).

Fransson), para. 27, 30; the German Federal Cotistial
Court criticized the Judgment right away; see BG&f133,
277 (316), andlasing JZ 2015, 477 (481 f., 483).

3 Meyer HRRS 2014, 270 (276Baede NJW 2014, 2990 f.
" WeiRer ZJS 2014, 589 (593eyer HRRS 2014, 270
(277 £.).

8 Merkel/ScheinfeldZIS 2012, 206 (209), noting that it is’> ECJ, Judgment of 27.5.2014 — Case C-129/14 PPU

unreasonable to limit the ne bis in idem protectidthin the
framework of one national legal order by an enforeat
condition; likewiseNestler HRRS 2013, 337 (339).

%9 Merkel/Scheinfeld ZIS 2012, 206 (209)Nestlet HRRS
2013, 337 (339)Meyer, HRRS 2014, 270 (272).

O Merkel/ScheinfeldZIS 2012, 206 (210).

" Merkel/ScheinfeldZIS 2012, 206 (210 f.).

(Spast), para. 62 ff.; for criticism seMeyer, HRRS 2014,
270 (273);Gaede Journal? Year?, Starting Page?, (2991).

® ECJ, Judgment of 27.5.2014 — Case C-129/14 PPU
(Spast), para. 61

" ECJ, Judgment of 27.5.2014 — Case C-129/14 PPU
(Spast), para. 65.

8 Meyer, HRRS 2014, 270 (272 f.).
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measures, in particular measures that use EU mstits of
mutual legal assistance like the European Arrestrivig are
not as efficient for the objective of avoiding inmpiy."

The Court underscores this lack of efficiency vilib ar-
gument that the Member State which has originatipased
the penalty does not have any obligation to malkeafshe
instruments of mutual assistarffeBut how can such an
argument of distrust play a role in the area oédi@m, justice
and security under Art. 67 TFEU which indeed imptor
Member States to trust each other and to coopetates?
probable that the decision of the European Coudusfice in
Spast was driven by fears that if the Court enforces rike
bis in idem protection, although the convictingts® negli-
gence in enforcing the sentence was obvious, itldven-
counter strong state resistance and endanger fidiate
compliance with the EU legislation in the area afefiom
security of justice. But if so, then this fear-dnivreasoning
has led to a paradoxical argument: The EuropearrtGdu
Justice in Spa8iconsolidates the achievements of the area
freedom, security and justice by denying the vetgai on
which this area is built. Members States are calipdn to
trust each other. But in Spéadhe individual has to suffer
restrictions of fundamental rights because the E@ds it
more appropriate to allow Member States to distesth
other and to doubt each other’s willingness to ex@eharges
and sentences for a crirffe.

4. Opinion 2/1% and the ECJ’'s emphasis on the specific
character of EU law in the Area of Freedom, Seguaitd
Justice

This paradoxical reasoning which most probably \aeyi
from fears that the Member States might start feaitio the
achievements in the common area of freedom, sgcanitl
justice if the ECJ enforces the regulations onviaial free-
doms too strongly against state interests, has foowd an-
other expression in the Opinion 2/13 of 18 Decenitixr4.
In this opinion the ECJ seeks to entrench or ceraristing
structures and “achievements” in the area of fregdsecuri-
ty and justice and to shield these structures fpmtential
human rights enquiries by the European Court of Blum
Rights. The dominant refrain of the Court’'s Opiniiznthe
need to safeguard the autonomy of the EU legalrawith its
specific characteristics and its sui generis natufghne Euro-
pean Court of Justice requests privileges withingystem of
the European Convention of Human Rights. It in ipalar

requires the European Court of Human Rights to stk or
act restrained when adjudging matters which migfgca
European integratiof{. In its effort to ensure that accession
to the European Human Rights System does not ntdl i
question the structures of European integratioaven chal-
lenge the ECJ’'s monopoly on interpreting and guyjdihe
course of European integration, the ECJ howevegetsrto
address the most important aspect: the idea dfigitiening
the protection of human rights within the Europé&hnion by
accession to the system of the European Convenfidtu-
man Right€® The need to effectively guarantee human rights
is mentioned not even once; neither is the ideatbigahuman
rights content of the European Convention of HurRéghts
and the EU Charter of Fundamental Rights are incjple
anyhow the sam®. The ECJ is too preoccupied to establish
that the European Convention on Human Rights must
where it comes into contact with the EU legal ordebe
accepted as an integral part of that legal ordet, it does not
abme into the Court’s mind to include a human sgpér-
spective.

To “cement” existing structures of the area of fem,
security and justice, the ECJ starts with puttipgcsfic em-
phasis on the Court’s monopoly on interpreting Bw.l The
Court reminds the Member State that in “Melloni” Has
stipulated a specific framework for the applicatafrdiverse
Human Rights Standards within the area of freedsmaurity
and justice. Although Art. 53 of the Charter of Hamental
Rights principally allows that the Member Stateire high-
er standards of protection of fundamental righentlthose
guaranteed by the Charter, the Court has madeadtr ¢chat
the level of protection must not undermine the i unity
and effectiveness of EU la¥In Opinion 2/13 the Court now
specifies that these limits on the proliferation Exfropean
human rights standards must also apply when tha¢tddes
to the European Convention of Human Ridfit§he Court in
particular refuses to accept human rights standtalsex-
ceed the guaranties approved in the various Eurojmeru-
ments of mutual recognition. The ECJ also explaiva it
cannot accept an accession agreement which doesoivet
the “conflict” between Art. 53 of the European Cention of
Human Rights and Art. 53 of the EU Charter of Fundatal
Rights. Art. 53 of the ECHR, so the argument geg@pulates
that the Contracting Parties to the European Cdiosmrof
Human Rights may lay down higher human rights steasl
than those guaranteed by the Convention. This [gsiom,
however, may come into conflict with the Court’seirpreta-

® ECJ, Judgment of 27.5.2014 — Case C-129/14 PPY

(Spast), para. 68 ff.

8 For a profound criticism of this position s@emuschat

8 ECJ, Judgment of 27.5.2014 — Case C-129/14 PHELGRZ 2015, 133 (134, 136).

(Spast), para. 69.

8 Meyer HRRS 2014, 270 (276Baede NJW 2014, 2990
(2992).

8 Opinion 2/13 (fn. 7).

8 Douglas-Scott Verfassungsblog of 24.12.201Bpuglas-
Scott Verfassungsblog of 13.3.2015; online:
http://www.verfassungsblog.de/opinion-213-and-tlegleant-i
n-the-room-a-response-to-daniel-halberstam/#.VZ3I0gzc
(9.7.2015).

8 TomuschatEuGRZ 2015, 133 (135).

8 TomuschatEuGRZ 2015, 133 (135); Art. 52 (3) of the EU
Charter provides that “[ijn so far as this Chartentains
rights which correspond to rights guaranteed byGbaven-
tion for the Protection of Human Rights and Fundatale
Freedoms, the meaning and scope of those righlisbehthe
same as those laid down by the said Convention.”

87 Opinion 2/13 (fn. 7), para. 188.

8 Opinion 2/13 (fn. 7), para. 189.
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tion of Art. 53 of the EU Charter of FundamentalgiRs
which establishes that higher human rights starsdandy
only be applied subject to the condition that tHaes not
violate the primacy, unity and effectiveness of la.*°
Critical reviews of Opinion 2/13 argue that thesenio
conflict between Art. 53 of the European Conventiom
Human Rights and Art. 53 of the Charter. The ordnftict
imaginable is the conflict between the law as statethese
Articles, which both allow for a level of proteatian national
laws, and the ECJ’s refusal to implement this laihiw the
framework of the EU Charter of Fundamental Rigfits.

maintained is in essence a political aim — oust dumghts
principles. The ECJ promotes EU supremacy irrespecf
human rights concerns. It thereby ignores Art. thef Treaty
on European Union which states that “[t]he Uniofoisnded
on the values of respect for human dignity, freeddemoc-
racy, equality, the rule of law and respect for hamights”
and Art. 67 (1) of the Treaty on the Functioninglu Euro-
pean Union which accepts that the area of freed@tyirity
and justice can only be created “with respect tmdfamental
rights and the different legal systems and tradgiof the
Member States™ Individual human rights have no place in

On the principle of “mutual trust” between Memberthe Court’s reasoning unless they accidentally cida with

States the ECJ repeats that it is of “fundamemtglortance
in EU law” because it lies at the heart of the tiogaof an
area without internal bordetsCritics however point out that
the principle of mutual trust is still mainly based fiction or
a “judicial fiat”, not on social reality? They also note that it
would have been more in line with the drafterseiit for
Art. 6(2) of the EU-Treaties to ensure that evermatters
involving a fiction of mutual trust human rightspasts pre-
vail.®® That would include a safeguard that any applicatib
EU mechanisms based on a fiction of mutual trust lba
subjected to an external human rights corifrol.

But it seems inconceivable for the ECJ to weakerfit:
tion of mutual trust through human rights argumentse
Court emphasizes that where EU Member States, uader
law, are required to presume that fundamental sidtave
been observed by the other Member States, no 8tate
“check whether that other Member State has actyally
observed the fundamental rights guaranteed by tH&°E
And as no Member State may challenge the prin@pl@u-
tual trust from a human rights perspective, theoRaan
Court of Human Rights should likewise not be alldwte
force EU Member States to question human rightsdstals
in another Member State. Such an obligation wouwidsét
the underlying balance of the EU and undermineatiteno-
my of EU law.®®

That EU law is of a very specific nature and de#daal-
ance is true, but it is discomforting to see thalttical argu-
ments — i.e. the argument that EU legal autonomgtrbe

8 Opinion 2/13 (fn. 7), para. 189 f.

% Michl, Verfassungsblog of 23.12.2014, online:
http://www.verfassungsblog.de/thou-shalt-no-co#riéZ5Ei
VJoqgzc(9.7.2015);

Douglas-Scott Verfassungsblog of 13.3.2015; alstalber-
stam Verfassungsblog of 12.3.2015.

L Opinion 2/13 (fn. 7), para. 191.

92 Douglas-Scott Verfassungsblog of 13.3.201Buff, Ver-
fassungsblog of 13.3.2015, online:
http://www.verfassungsblog.de/eu-accession-to-the-avha
t-to-do-next/#.VZ5E81J0gz(9.7.2015).

9 Duff, Verfassungsblog of 13.3.2015.

% Streinz Verfassungsblog of 15.3.2015, to be found under:
http://www.verfassungsblog.de/the-autonomy-paragl®d 5
FUVJoqzc(9.7.2015).

% Opinion 2/13 (fn. 7), para. 192.

% Opinion 2/13 (fn. 7), para. 194.

the Court’'s political objectives; and — what is eveore
damaging — individuals may not even request anitggaoto
human right violations, although the Court itsed§radmitted
in “Spast” that the assumption of equal criminal justice
standards throughout the European Union does néthma
social reality’® What the ECJ’s Opinion 2/13 in fact does is
to deny individuals legal protection by exactly tth@ourt
which in Europe has been entrusted to define aridram
minimum standards of human rights: The ECJ is mgllio
inhibit legal protection by the European Court ofirkhn
Rights wherever European political interests conte ton-
flict with individual human right§®

It is yet unclear how the European Court of Human
Rights will respond to the ECJ’s implicit confessim Opin-
ion 2/13 that the EU system of mutual recognitiow ats
fictitious basis — the assumption of mutual trumirfded on
similar human rights standards — are not yet fibegpresent-
ed to the inquisitive eye of the European CourtHoiman
Rights!® The European Court of Human Rights currently
upholds a presumption that the protection of funefated
human rights in the EU can be considered as eaqunvéd the
protection under the system of the European Corerdf
Human Rights® This presumption, which privileges the EU

" Douglas-Scott Verfassungsblog of 13.3.2015. The ECJ
also disregards that the aim of an area of freedmourity
and justice is not only security but has multigedtsMeyer,
HRRS 2014, 270 (273).

% Apart from Spasi there are also ECHR-judgments that
show that the fiction of mutual trust does noteefireality;
see for example ECHR, Judgment of 21.1.2011 — Ajp.
30696/09 (M.S.S./.Belgium and Greece), para. 345 ff

% TomuschatEuGRZ 2015, 133 (136 ff.).

1% For a first reaction by the President of the EChi®
Spielmannin: ECHR (ed.), Annual Report 2014, p. 6: “More
than ever, therefore, the onus will be on the $tvagy Court

to do what it can in cases before it to protedteits from the
negative effects of this situation.”

101 ECHR, Judgment of 30.6.2005 — App. No. 45036/98
(Bosphorus Hava Yollari Turizm ve Ticaret Anongirketi
[hereafter Bosphorus Airways] v. Ireland), para.218,;
ECHR, Admissibility Decision of 20.1.2009 — App. No
13645/05 (Cooperatieve Producentenorganisatie eahet
derlandse Kokkelvisserij u. a. v. The Netherlands®¢cussed
by Baumann EUGRZ 2011, 1SchorkopfGerman Law Jour-
nal 06 (2005), 125%3;avranos EuR 2007, 78.
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and its Member States when implementing their ledgdiba-
tions under EU law, may however be rebuff&dConsidering
the ECJ’s confession about the human rights shmitags in
the field of mutual recognition the European CafrHuman
Rights might have good reason to either recantghegump-
tion or to apply it with much more constraifit.

lll. The missing perspective of individual defencerights
as a poor omen for the future of the Area of Freedu,
Security and Justice

The case review has established that the ECJ,uglthen-
trusted with the protection of the rights and gateas under
the European Charter of Fundamental Rights in Déeem
2009, has not managed to perform the necessargittoam
from a Court with a mainly political incentive to @Gourt
which puts human rights perspectives first. The BGds not
attach due value to a human rights perspectiveernsists to
advance European integration policy even contrarfegin
particularly in contradiction to Art. 53 of the ECharter of
Fundamental Rights. According to Art. 6 (1) of fheeaty of
the European Union, Art. 53 of the Charter cartfes force
of EU primary legislation und should therefore hamough
weight to withstand an interpretation that gramdividual
human rights only within the conditions and limi$ the
residual European law. Or to put it another way, AB of
the Charter should carry enough weight to at lezate the
ECJ reconsider its concept of absolute supremacypmimon
market and security interests. The Court shoulthéwmore
reconsider its decision in Sp&&b reduce the multi-layered
objectives of the area of freedom, security andidesto a
mere common goal of fighting impunity.

holds on to its traditional political self-conceptias a court
with a political incentive, as a driving force ofuf®pean
integration.

The difficulty now is to persuade the Court to penf the
transition into a Human Rights Court or to at lesdd human
rights positions to the objectives that guide & bf neces-
sity and proportionality of measures within theaaod free-
dom, security and justice. Schemes on how a hungdutsr
perspective may be integrated into the mechanismwtual
recognition already exist. These schemes have ¥ample
been offered by the Working Group on a Manifestdeaino-
pean Procedure La% or by Advocate General Eleanor
Sharpston in her opinion on “Radif All schemes have
common denominators. They in particular emphasiaethe
principle of mutual recognition, although a corneng of the
area of freedom, justice and security, must natmsolute™®’
Mutual recognition has to be limited. Limits may 8ewn
by general rules and principles of European Unim, Ibut
also by aspects of ordre public, state sovereign&gional
identity or legal coherenc® The Manifesto on European

effect, also the second sentence of Declaratio2)Ntdeally
this cooperation will lead to a strengthening aofidamental
rights protection in Europe and will thus also hédpgive
effect to the fundamental values on which the Efbisided
(Art. 2 TEU).” See alsdouglas-Scott Verfassungsblog of
24.12.2014.

195 European Criminal Policy Initiative ZIS 2013, 430
(“Manifesto”).

196 ECJ, Judgment of 29.1.2013 — Case 396/11, Minister
Public, Parchetul de pe l&nh@urtea de Apel Constgnv.

The fundamental misunderstanding to which the ahpitCiprian Vasile Radu, Opinion of Advocate Generaaiston

headline refers then is nothing other than ECJ miiststand-
ing the role that it has to play within an areafr@fedom,
security and justice and as guardian of the Chait&unda-
mental Rights. The idea of the Charter and of a@ogetd the
European Convention on Human Rights was to giveEiié
a legal foundation that would enable it to devetopuman
rights jurisprudence for Europe. The Court was wested
with developing a quasi-constitutional frame foe tBurope-
an legal ordet™

delivered on 18.10.2012, para. 63 ff., in participara. 97
reads: “[...] the answer to Question 4 should be tihatcom-
petent judicial authority of the State executingc@ropean
arrest warrant can refuse the request for surrendtbiout

being in breach of the obligations authorized gy fihunding
Treaties and the other provisions of Community latvere it

is shown that the human rights of the person wisase=nder
is requested have been infringed, or will be irfed, as part

But the ECJ refuses to play this role. ltgs or following the surrender process. However,hsacre-

fusal will be competent only in exceptional circuarges. In

192 ECHR, Judgement of 30.6.2005 — App. No. 45036/98ases involving Articles 5 and 6 of the Conventimd/or

(Bosphorus Hava Yollari Turizm ve Ticaret Anonirketi
[hereafter Bosphorus Airways] v. Ireland), parab.15

193 gpielman (fn. 100), p. 6;Lock Verfassungsblog of
30.1.2015; online:
http://www.verfassungsblog.de/will-empire-strikeekestras
bourgs-reaction-cjeus-accession-opinion/#.VZ5YF#doq
(9.7.2015).

194 Opinion of Advocate General Juliane Kokott delaion
13.6.2014, Opinion Procedure 2/13, initiated follogv a

Articles 6, 47 and 48 of the Charter, the infringgin ques-
tion must be such as fundamentally to destroy divadss of
the process. The person alleging infringement rpastuade
the decision-maker that his objections are suhlistgnivell

founded. Past infringements that are capable otdsnwill

not found such an objection.” As to the positiontled ECJ
that the list of circumstances in which a State mefyse to
execute an arrest warrant, are exhaustive, Shargstid in
para. 69: “[...] | do not believe that a narrow apprio —

request made by the European Commission, para. 16vhich would exclude human rights considerationsgather

“Recognition by the EU of the jurisdiction of theCEHR
should not be seen as mere submission, [...] buhappor-
tunity to reinforce the ongoing dialogue betweesn @ourt of
Justice and the ECtHR, as two genuinely Europeasdja-
tions, regarding issues of fundamental rights (deethat

— is supported either by the wording of the Franmbweci-
sion or by the [ECJ] case law.”

97 Eyropean Criminal Policy InitiativezIS 2013, 430.

1% For a comprehensive analysis of the limits to mbtu
recognition se&SuominenEuCLR 4 (2014), 210.
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Criminal Procedure Law in particular demands lintiesined
by the rights of the individual, be it either a pest, a victim
or a third persons affected by the proceedingsaddition,
mutual recognition should be limited through thingiple of
proportionality’® Other schemes propose to install some
kind of “Solange-Test” within European law, as used
example by the ECJ in N.S. v. Secretary of Statetlie
Home Department and M.E. v. Refugee Applicationsn€o
missioner Ministry for Justice Equality and Law Befi in
which the Court prohibited the transfer of asylueelers
back to the state of first entrance into the EU foman
rights reasons as long as it is known that theeesgistemic
flaws in the asylum procedure and reception coowftifor
asylum applicants in the receiver stéfe.

At any rate, the ECJ must be encouraged to recengil
role as a driving force of European integratiortwithstand-
ing the fact that Opinion 2/13 gives enough redsdiar that
the ECJ is determined not to shift position. But dloes not
change course, there might not be many more instntsrof
mutual recognition to come — or the instrumentsmftual
recognition to come will recognize inflated listisexceptions
to mutual recognition** Either way, European integration in
the area of freedom, security and justice will paifit from
the Court’s denial to enforce individual human tiglon a
flexible basis, not least because a Europe obsedgsedecu-
rity interests and dominated by pressure to codperaen in
the face of massive human rights concerns is nait wie
Member States of the EU bargained for.

199 European Criminal Policy InitiativeZIS 2013, 430 (430
ff., 433 ff.).

10 Franzius ZadRV 2015, 383 (408 f.).

1 Such general exceptions in reference to Art. 6 RGidd

the Charter can e.g. be found in Preamble No. #9ah 11

(1) (f) of the Directive 2014/41/EU on the Europdawnesti-

gation Order of 3.4.2014, OJ EU 2014 No. L 130/at &en

in that Directive there is no general ordre puldiception

referring to national constitutional rights andngiples.
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